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Property : Equitable Servitudes : Building Restrictions — 
The case of Mapel v. Canady, 1 reaffirming Werner v. Graham, 2 
presents an opportunity to re-examine the unusual rule in regard 
to building restrictions established as the law of California, three 
years ago, by the latter case. Werner v. Graham decided that 
where a certain building restriction is inserted in the deeds of all 
the lots in a tract of land, in pursuance of a uniform building 
scheme the restriction cannot be enforced by one grantee against 
another, unless it is expressly stated in the deeds that the restric- 
tion is for the benefit of the other lots in the tract. The effect of 
the holding was to throw a judicial monkey-wrench into the legal 
machinery for the enforcement of building restrictions in California. 

It is a familiar rule that a restrictive covenant which does not 
run with the land at law, may nevertheless create an equitable 
restriction upon the land, enforceable against all purchasers having 
notice of the covenant. 3 If such a covenant is intended to benefit 
the promisee personally, it is enforceable by him alone. 4 But if 
it is intended to benefit the land of the grantee, even in the hands 
of subsequent purchasers, then any grantee of the land may enforce 
it. 5 So far the courts are agreed. They differ as to how the inten- 
tion to have the covenant benefit the land, rather than the promisee 
personally may be shown. Herein lies the importance of Werner 
v. Graham. It is the rule in many American jurisdictions that the 
intention to have the covenant benefit the land may be inferred 
from surrounding circumstances alone. 6 And the cases both in the 
other American states and in England are unanimous to the effect 
that where the same covenant is placed in the deeds of all the lots 
in a tract of land in pursuance of a uniform building scheme, the 
intention to benefit the other land in the tract is to be inferred, and 
any grantee may enforce the restriction against any other. 7 But 
the rule in California, as established in Werner v. Graham, is that 

1 (Aug. 1, 1922) 64 Cal. Dec. 151. 

2 (1919) 181 Cal. 174, 183 Pac. 945. 

STulk v. Moxhay (1848) 2 Phil. 774, 11 Beav. 571, 13 Jur. (O. S.) 89; 
Tallmadge v. East River Bank (1862) 26 N. Y. 105; Bryan v. Grosse (1909) 
155 Cal. 132 99 Pac. 499. 

4 Webber v. Landrigan (1913) 215 Mass. 221, 102 N. E. 460; Berryman v. 
Hotel Savoy Co. (1911) 160 Cal. 559, 117 Pac. 677, 37 L. R. A. (N. S.) 5. 

5 Weil v. Hill (1915) 193 Ala. 407, 69 So. 438; Bryan v. Grosse, supra, n. 3. 

6 Ball v. Milliken (1910) 31 R. I. 36, 76 Atl. 789, 37 L. R. A. (N. S .) 623; 
Weil v. Hill, supra, n. 5; Peabody Heights Co. v. Willson (1895) 82 Md. 186, 
32 Atl. 386, 1077, 36 L. R. A. 393; Lowell Institution for Savings v. City of 
Lowell (1891) 153 Mass. 530, 27 N. E. 518 (dictum); 4 Pomeroy's Equity 
Jurisprudence (4th ed.) § 1696. 

7 Nottingham Patent Brick and Tile Co. v. Butler (1885) 15 Q. B. D. 261. 
(1886) 16 Q. B. D. 778; Parker v. Nightingale (1863) 6 Allen (Mass.) 341, 
83 Am. Dec. 632; McNeill v. Gary (1913) 40 D. C. App. 397, 46 L. R. A. 
(N. S.) 1113; Allen v. City of Detroit (1911) 167 Mich. 464, 133 N. W. 317. 
36 L. R. A. (N. S.) 890; Wiegman v. Kusel (1915) 270 111. 520, 110 N. E. 884; 
Godley v. Weisman (1916) 133 Minn. 1, 157 N. W. 711, L. R. A. 1917A 333; 
Henderson v. Champion (1914) 83 N. J. Eq. 554, 91 Atl. 332; 2 Tiffany, Real 
Property (2d ed.) § 400. 
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even though the intention to have the covenant benefit the adjoin- 
ing land in the tract is clearly shown by the surrounding circum- 
stances, and even where the restrictions are imposed in pursuance 
of a uniform building scheme, the grantees of the original promisee 
cannot enforce the restrictions, unless it is expressly stipulated in 
the covenant that the restrictions are for the benefit of the land 
which they have purchased. Thus the presence of both of the 
elements, either of which alone would make the covenant enforce- 
able in many American states, and one of which (the uniform 
building scheme) would make it enforceable in probably any other 
jurisdiction, cannot make it enforceable in California. In the words 
of the court, "if the parties desire to create mutual rights in real 
property of the character of those claimed here, they must say so, 
and must say it in the only place where it can be given legal effect, 
namely, in the written instruments exchanged between them which 
constitute the final expression of their understanding." 

Although the court in Mapel v. Canady refused to allow one 
grantee to enforce the restriction against another upon the author- 
ity of Werner v. Graham, the facts in the principal case are such 
that the decision must have been the same in any other jurisdiction, 
for there was neither an express statement in the deed of an inten- 
tion that the restrictions should benefit the plaintiff's lot, nor any 
evidence of a uniform building scheme, nor of any other circum- 
stances from which such an intention might be inferred." 

Was Werner v. Graham correctly decided upon the authorities 
existing at the time? It has already been stated that many juris- 
dictions would consider general circumstances showing an inten- 
tion to have the covenant benefit the land, sufficient to make it 
enforceable as between grantees; and that a uniform building 
scheme is universally held to have this effect. The court in Werner 
v. Graham, while recognizing that there are cases holding that a 
uniform building scheme is sufficient to make the restriction en- 
forceable as between grantees, cites four cases as authorities to the 
contrary. 9 It is surprising, however, to find that in three of these 
cases it is held that the facts do not show a uniform building 
scheme, and is expressly admitted that where there is such a 

8 In fact, the plaintiff in the principal case did not even contend that the 
restriction was made enforceable by grantees by the mere fact of its insertion 
in the deed. He based his action upon the theory that the restriction was per- 
petually impressed upon the property of the defendant by virtue of a "Tor- 
rens" decree which declared one of the defendant's predecessors in title to 
be the owner in fee simple of the lot, subject to "conditions, restrictions and 
reservations in favor of" the original grantor. The court was clearly right in 
holding that this decree had no effect to give the grantee of adjoining land 
any right to enforce the restriction, since no such right had been conferred 
upon him by the deed itself. 

« Mulligan v. Jordan (1892) SO N. J. Eq. 363, 24 Atl. 543; Roberts v. Scull 
(1899) 58 N. J. Eq. 396, 43 Atl. 583; Sharp v. Ropes (1872) 110 Mass. 381 ; 
Judd v. Robinson (1907) 41 Colo. 222, 92 Pac. 724, 124 Am. St. Rep. 128. 14 
Ann. Cas. 1018. 
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scheme, the restriction is enforceable; while in the fourth case, 
though the restriction was held not to be enforceable on the par- 
ticular facts, the court cites with approval cases holding that such 
a scheme is sufficient evidence of the intention to have the cove- 
nant enforceable between grantees. 10 

Furthermore, the decision is not supported by any authority in 
this state. The earlier California cases held only that where there 
is both a uniform building scheme and a stipulation in the deeds 
that the covenants are for the benefit of the other lots in the tract, 
the restrictions are enforceable by one grantee against another; 11 
but that the restrictions are not so enforceable where there is 
neither a uniform building scheme, nor any express statement of 
an intention that the covenant should benefit the plaintiff's land, 
nor any surrounding circumstances to indicate such an intention. 12 
Both of these cases are in harmony with the general American and 
English doctrine which Werner v. Graham repudiates. 13 



10 In Mulligan v. Jordan, Roberts v. Scull, and Sharp v. Ropes, supra, 
n. 9, it is expressly admitted that if there is a uniform building scheme, so 
that the covenant of each grantee is for the benefit of all the others, any 
grantee may enforce the restriction against any other. But the court finds, 
in each case, that the particular facts do not show the existence of such a 
scheme. The only evidence of any uniform plan in Mulligan v. Jordan was 
the fact that the same covenant was inserted in the deeds of all the lots; in 
Roberts v. Scull, that the same covenant was inserted in all the deeds except 
one; in Sharp v. Ropes, that in the deeds of seven out of ten lots there were 
slightly differing restrictions. The court in each case held that this evidence 
was not sufficient, and that the existence of a uniform building scheme had 
not been made out. 

In Werner v. Graham, on the other hand, the existence of a uniform 
building scheme is admitted, but the court holds that such a scheme is not 
enough to show an intention that the covenant should be enforceable as be- 
tween grantees. This holding is not supported by any of the cases just dis- 
cussed, and is opposed to the dicta in all three. 

In Judd v. Robinson, supra, n. 9, the court refused to allow one grantee 
to enforce the covenant against another on two principal grounds: (1) be- 
cause the complaint did not allege that the defendant had notice of the restric- 
tion, and (2) because the covenant was expressly made personal to the orig- 
inal parties. The court distinguishes the covenant in this case from those 
covenants which are inserted to carry out a uniform building scheme, and 
"which in express terms or by reasonable or necessary implication give notice 
that they are intended for the development or improvement of premises within 
a designated area, or for adjacent lots or neighboring property," and quotes 
with approval cases holding that covenants of the latter type may be enforced 
by one grantee against another. 

In 43 Atl. 583 there is a misleading headnote to the case of Roberts v. 
Scull, written by the court, which might be construed to mean that the ex- 
istence of a uniform building scheme cannot be proven by any facts outside 
of the deeds themselves. But a reading of the case will show that there was 
no such statement in the opinion, and that any misunderstanding of the case 
must have resulted from the ambiguous grammatical construction of the 
headnote. 

"Alderson v. Cutting (1912) 163 Cal. 503, 126 Pac. 157. 

12 Berryman v. Hotel Savoy Co., supra, n. 4. 

13 The court in Werner v. Graham does cite the earlier California case 
of Wagner v. Hanna (1869) 38 Cal. Ill, 99 Am. Dec. 354. in connection with 
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It has been suggested in support of the decision that it merely 
"fortifies" the code provisions on the subject. 14 A code amendment 
of 1905 provides that "a covenant made by the owner of land with 
the owner of other land to do or refrain from doing some act on 
his own land, which doing or refraining is expressed to be for the 
benefit of the land of the covenantee, and which is made by the 
covenantor expressly for his assigns or to the assigns of the cov- 
enantee, runs with both of such parcels of land," 15 and another 
section of the code provides that "the only covenants which run 
with the land are those specified in this title, and those which are 
incidental thereto." 16 Hence it may be argued that the code inhibits 
the running of any covenant of this nature unless it is "expressed 
to be for the benefit of the land of the covenantee," and that the 
same result as that reached in Werner v. Graham would be com- 
pelled by the code. 17 But this construction of the code seems to 
be incorrect, for this reason: that while the code provides in effect 
that covenants other than those specified shall not run with the 
land, it does not provide that they shall not be binding in equity 
upon all purchasers of the land with notice; and the theory upon 
which building restrictions are universally enforced is not that 
they are covenants running with the land at law, but that they are 
restrictions which, though not strictly running with the land, will 
nevertheless be enforced in equity against all holders of the land 
having notice. That the code commissioners did not consider sec- 
tion 1461 of the code as prohibiting the equitable enforcement of 
other covenants than those which the code specifies, is indicated by 
their note to this section. 18 The same view seems to have been 



this statement : "It is also difficult to see how there can be any valid creation 
of what is practically a servitude without some designation or description of 
what is an essential factor, namely, the dominant tenement." Wagner v. 
Hanna holds that an easement created by deed will be construed as in gross 
and not appurtenant unless the dominant tenement is named in the deed 
itself. It might therefore be considered as authority, by analogy, for the 
court's position, if it were still the law of California. But in Nay v. Bernard 
(1919) 40 Cal. App. 364, 180 Pac. 827, the court, on similar facts, reaches the 
opposite result on the ground that Wagner v. Hanna has been overruled by 
necessarv implication, though not expressly, in Hopper v. Barnes (1896) 
113 Cal.'636, 45 Pac. 874. 

14 Maurice E. Harrison, in 10 California Law Review, at p. 200. 

" Cal. Civ. Code, § 1468. 

16 Cal. Civ. Code, § 1461. 

17 It is to be observed that the code amendment above referred to was 
not controlling in Werner v. Graham, because the deed in question was given 
before the adoption of the amendment. 

18 Code commissioners' note : "See however Tallmadge v. East River Bank, 
26 N. Y. p. 105 ; Tulk v. Moxhay, 2 Phil. p. 774, 11 Beav. p. 571. In these last 
cases the question was not so much 'whether the covenant ran with the land, 
as whether a party may be permitted to use the land inconsistently with the 
contract entered into by his vendor, and with notice of which he purchased.' " 
Cal. Civ. Code, § 1461, note (1874 ed., containing code commissioners' anno- 
tations). 
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adopted by the Supreme Court in the case of Bryan v. Grosse, 19 
in which a covenant was held enforceable as an equitable restric- 
tion, though it could not be held to run with the land under the code 
sections in force at the time the covenant in question was made 
(1894). The result is that covenants inserted in deeds to carry out 
a uniform building scheme, but not containing any stipulation that 
they are for the benefit of other lots, might be held enforceable as 
equitable restrictions, in spite of the fact that they are not among 
those specified by the code as capable of running with the land. 20 
In short, the rule of Werner v. Graham is not supported by au- 
thority either in California or in other jurisdictions, and is not the 
necessary result of sections 1461 and 1468 of the Civil Code. 

If the decision is to be justified, therefore, it must be on the 
ground that it will compel more definite expressions of intention 
in the drafting of such covenants, and not upon authority. It has 
been said in favor of the decision that it "has broadened the rigidity 
of the narrow legal rule so that it conforms to the needs of busi- 
ness transactions, and has curbed the looseness of the equitable 
rule by a reasonable requirement of formality." 21 On the other 
hand, an adverse critic has stated that "the emphasis on 'privity 
of estate', the sharp criticism of courts of equity for the invention 
of 'equitable servitudes', the strict insistence on the 'parol evidence 
rule', serve to strengthen the feeling that the opinion errs in too 
great insistence on the formal aspects of the situation." 22 It should 
be remembered that the ground upon which the courts have al- 
lowed equitable restrictions to be enforced by grantees of the cove- 
nantee is that the original parties have intended the covenant to 
benefit the land, in the hands of all purchasers, and not the cove- 
nantee personally. The only conflict in the authorities heretofore 
has been as to how that intention may be shown; and where, as 
in Werner v. Graham, there is a uniform building scheme, designed 
to preserve the neighborhood as a residential district, of which the 
purchasers had notice and with reference to which they must have 
taken their deeds, there seems to be neither any question but that 
the original grantor and all his grantees intended the covenants to 
be for the purpose of preserving this scheme, nor any sufficient 
reason why this clear intention should not be enforced. T. R. M. 

19 Supra, n. 3. 

20 It may be argued that even though the legislature, when it passed sec- 
tion 1461, did not intend that this section should prevent the equitable enforce- 
ment of other covenants than those mentioned in the code, yet that the inten- 
tion in adopting section 1468 was to provide that the covenants therein men- 
tioned and no others, should be enforceable in equity. But this seems unlikely, 
since the wording of section 1468 is not that a covenant coming within the 
section is enforceable as an equitable restriction, but that it runs with the 
land. Moreover, if the legislature had intended to make the code sections on 
this subject exclusive, it should have done so, not by adding a new section, 
but by changing the restrictive section, 1461. 

21 Supra, n. 14. 

22 Orrin K. McMurray, in 8 California Law Review, at p. 108. 



